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The County and Janicki have proposed that the City settle the Janicki LUPA appeal by
admitting that the City failed to adopt the 2004 solid waste management plan revisions that would
have allowed private transfer stations such as the Deluxe proposal within city limits. See, Exhibit A
(City Resolution No. 706-04). A copy of the August 4, 2QO8 settlement proposal is attached hereto
as Exhibit B. Because the County would undertake to defend the settlement, this memorandum
sets forth our analysis of the City's exposure under the proposed settlement in light of Deluxe's
recent threats of litigation. A copy of Deluxe's August 5, 2008 email is attached as Exhibit G. This
memorandum is for the County's internal use and settlement discussions, and does not constitute
legal advice to the City of Sedro-Woolley or any other party.

It is our understanding that Mrs. Janicki fully supports this proposal. As a matter of
procedure, if the settlement is accepted by the City, then the City would withdraw the MDNS and
determine that the Deluxe proposal is not allowed in city limits. Deluxe would then be free to
challenge that decision administratively, and Deluxe could theoretically challenge any resultant
administrative decision through another LUPA action of its own. We believe this would be
unsuccessful, for some of the reasons set forth below.
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Deluxe has also threatened to sue the City for damages. Specifically, on August 5, 2008,
Deluxe's attorneys sent an email threatening the City of Sedro-Woolley with litigation if the City were
to settle with Janicki and the County on the terms outlined above. See, Exh. C. Deluxe's attorneys
claim that the County's proposed settlement 'if implemented would seriously impact the
constitutional and due process rights of Delux (sic)." According to Deluxe's attorneys, "Delux (sic)
would have a claim against Sedro-Woolley for significant damages including potential federal
claims." /d.

This matter is in the midst of an administrative proceeding, and Deluxe has not yet been
issued a building permit. Thus, Deluxe has no deflnitive property right at stake. Accordingly, in our
view, the City would have no liability to Deluxe under state or federal law unless Deluxe could
demonstrate that the City's actions in accepting the settlement were arbitrary and capricious. As
discussed further below, we believe that is unlikely to occur.

City planning staff apparently relied on information provided by Deluxe about the applicable
solid waste management plan to reach a conclusion that the Deluxe proposal is allowed in City
limits. See, Exhibits D (SEPA Checklist) and Exhibit E (email from Deluxe owner Larry McCarter
to City stafl). Because of this, Deluxe is not likely to be successful in claiming that the City somehow
misled Deluxe regarding the applicable solid waste management plan. Deluxe and its consultants
appear to have misled City staff - not the other way around.

It is also perhaps important to recognize that City planning staff's review prior to the March
12,2008 publication of the MDNS did not likely include a detailed legal analysis of the solid waste
management plan in effect in the City of Sedro-Woolley, and whether that plan allowed the Deluxe
proposal. Moreover, the non-attorney Hearing Examiner that heard Mrs. Janicki administrative
appeal missed this complex legal issue in his own analysis.

Having now performed a detailed legal analysis, attorneys for Janicki and the County have
pointed out this fatal flaw in the Deluxe application, i.e., the 1994 solid waste management plan in

effect in the City of Sedro-Woolley disallows the Deluxe proposal. See, e.9., Appellant Hearing
Examiner Exhibit AP1, AP4, 4P10, AP1 1 .

With the foregoing in mind, the City would be well justifìed in settling as proposed and
withdrawing the Deluxe MDNS. Accordingly, the City's acceptance of the settlement would not, in
our view, be considered arbitrary and capricious by a court because it would be clearly supported by
the controlling 1994 solid waste management plan. Notwithstanding the vague and ambiguous
threats from Deluxe's attorneys, it is our view that the City would have no liability for settling this
matter as proposed in the County's settlement, under either federal or state law.

lf the City accepts the County proposal, the County has agreed to defend the settlement
from challenge by Deluxe. Generally speaking, the settlement could only be successfully challenged
if Deluxe were able to convince a court that the settlement between the City, County and Janicki is
arbitrary and capricious, i.e., the same thing of which Deluxe would need to convince a coud in order
to recover damages. Accordingly, the City and the County would be similarly motivated to defend
against a challenge by Deluxe, and the City's and County's interests would be largely aligned.

For the reasons discussed below, it is our view that Deluxe would be unlikely to prevail in a
challenge to the settlement the County has proposed, notwithstanding Deluxe's recent threats
against the City of Sedro-Woolley. By contrast, continuing with the present litigation will presumably
cost the City many more thousands of dollars in outside counsel fees. Perhaps even more
problematic, continuing the litigation will perpetrate an acrimonious controversy that is causing a
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great deal of strife in the community. lt is also important to recognize that even if the City were to
prevail in the ongoing Janicki LUPA action at the trial on the merits in October 2008 (which is, in our
view, highly unlikely), there would inevitably be continued legal action for months if not years over
the Deluxe proposal, legal action that would be extremely expensive for the City of Sedro-Woolley.l

While we are not opposed to working with Deluxe toward a settlement, it is our view that the
County, City and Janicki are unlikely to reach a global settlement with Deluxe at the table. The issue
at hand is a relatively binary matter: Janicki and the County do not believe that Deluxe should be
allowed to conduct non-recycling solid waste activities at the location in question. For its part,
Deluxe seeks to handle non-recycling solid waste at the facility, and states in its August 5, 2008
email that the "decisions cannot be reconsidered simply because of the application of political
pressure but are best left to be decided by the Superior Court." Exh. C. Deluxe has arranged and
cancelled several meetings arranged with the County intended to discuss potential settlement.
Based on Deluxe's statements and actions, it does not appear that Deluxe is interested in settling,
but rather is interested in having the matter heard by Superior Court. Deluxe appears to discount
the expense and acrimony to the community this litigation involves.

The settlement we propose is intended to resolve the issue within our community in a global
fashion, and allow productive discourse to resume between the City, its citizens, and the County.
This latter objective - the broader interests of the community - warrants the County committing legal
resources toward assisting Sedro-Woolley in defending the settlement against what we believe to be
meritless claims by Deluxe going fonruard.

As analyzed further below, it is our view that the City would have little liability under the
settlement the County proposes. Deluxe says the opposite. ln attempting to decide which point of
view is more credible, it perhaps important to note here that the County has soundly prevailed
against Deluxe in every one of the many court proceedings involving Deluxe over the last year,
notwithstanding Deluxe's extensive public statements about the merits of its cause in advance of
those proceedings. Simply put, nearly everything the County has predicted would likely happen in
court has, in fact, happened. Since this ultimately comes down to an informed judgment call as to
which point of view is closer to reality, we believe the County's track record in providing accurate
and well-researched legal advice regarding Deluxe and solid waste issues speaks for itself.
Conversely, we believe that Deluxe's track record also speaks for itself.

With that in mind, we turn to a discussion of the legal issues at hand.

1. Theories of Liabilitv.

Notwithstanding Deluxe's assertion of its constitutional rights, courts do not typically respond
to constitutional theories where the issue at hand can be easily decided by resort to non-
constitutional, statutory law. See, Skagff Surueyors & Engineers, LLC v. Friends of Skagit County,
135 Wash.2d 542,546 (1998) (because the case was decided on statutory grounds, constitutional
issues were not reached by Washington Supreme Court, rejecting Skagit Surveyors' claim that the

t The building permit itself could be challenged by a LUPA action. The de facto comprehensive plan
amendment that would involve could be challenged before the Western Washington Growth Management
Hearings Board. Given the emotion surrounding this matter, it seems highly likely that legal challenges
would continue even if the City were to prevail on this action. There would likely be controversy arising
from any solid waste handling permit as well. Moreover, there would be inter-jurisdictional conflict on the
Governance Board, something that is undesirable given the short time horizon in which to develop an
effective regional plan. A settlement of this matter would avoid the foregoing.
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Growth Management Act violates federal and state constitutions); /s/a Verde Holdings, lnc. v. City of
Camas, 146 Wn.2d 740,752-53 (2002X'We adhere to the fundamental principle that if a case can
be decided on nonconstitutional grounds, [a court] should refrain from deciding constitutional
issues.")

Our analysis that follows will focus on the relevant statutory provisions under Washington
law that we believe would control any claim of damages should the City decide to accept the
County's settlement proposal. A more brief discussion of constitutional and federal law issues
follows. This discussion is not intended to be exhaustive, but rather to provide an overview of the
City's potential exposure from our perspective.

2. Washinqton State Law.

RCW 64.40 is the principal mechanism by which a landowner can sue a city or county for
damages over a permit decision. RCW 64.40.020 provides:

Owners of a property interest who have filed an application for a permit have an
action for damages to obtain relief from acts of an agency2 which are arbitrary,
capricious, unlawful, or exceed lawful authority, or relief from a failure to act within
time limits established by law: PROVIDED, That the action is unlawful or in excess
of lawful authority only if the final decision of the agency was made with knowledge
of its unlawfulness or that it was in excess of lawful authority, or it should
reasonably have been known to have been unlawful or in excess of lawful authority.

An action is arbitrary and capricious only if it is done with blind and willful ignorance of the facts and
the law:

An act is arbitrary or capricious if it is " ' "wilful and unreasonable action, without
consideration and regard for facts or circumstances." '" Landmark Dev., lnc. v. City
of Roy, 138 Wash.2d 561 , 573, 980 P.2d 1234 (1999) (quoting Teter v. Clark
County, 104 Wash.2d 227,237,704 P.2d 1171 (1985) (quoting Miller v. City of
Tacoma, 61 Wash.2d 374,390, 378 P.2d 464 (1963))). " 'Where there is room for
two opinions, action is not arbitrary or capricious when exercised honestly
and upon due consideration...."' Landmark Dev., 138 Wash.2d at 573, 980 P.2d
1234

lsla Verde Holdings, lnc. v. Ctty of Camas,146 Wn.2d 740,769-70 (bolding added).

At every level of local government, planning staff routinely relies on information submitted by
the applicant in making decisions. Here, Deluxe and its consultants provided information to City
staff concerning the solid waste plan; City staff seems to have reasonably relied on that information;
yet that information turned out to be incorrect. See Exhibits D & E. Thus, it is Deluxe that is
apparently at fault for providing incomplete and/or inaccurate information to City staff about the
applicable solid waste plan. Moreover, it is not appear that there was a legal analysis by City staff

' See, RCW 64.40.010(1) ("'Agency' means the state of Washington, any of its political subdivisions,
including any city, town, or county, and any other public body exercising regulatory authority or control over
the use of real property in the state.")
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or the Hearing Examiner as to whether the City's solid waste management plan allowed the
proposal."

Now, prior to the issuance of a building permit, attorneys for Janicki and the County have
pointed out the incorrect nature of the information provided by Deluxe, and have performed that
detailed analysis. The County and Janicki propose to settle this dispute on that basis. The City is
perfectly within its authority to change course on the basis of this information, without liability to
Deluxe.

That being said, in order for the City to accept the settlement and avoid damages liability to
Deluxe, it is not necessary for the City to determine that Deluxe is wrong (and the County/Janicki are
right). Rather, as courts interpreting RCW 64.40 have made clear, there simply needs to be "room
for two opinions." /d. No reasonable mind is likely to dispute that there is room for two opinions on
the question of whether the solid waste management plan allows the Deluxe proposal.a But unless
Deluxe could demonstrate there is simply no "room for two opinions," it is our view that a court would
be highly unlikely to find the settlement to be arbitrary and capricious. Thus, in our view, the City
has little liability to Deluxe if it were to accept the proposed settlement.

ln 2006, under the prior Prosecuting Attorney, Skagit County was found liable under RCW
64.40 in the matter of Saben v. Skagit County, 136 Wn. App. 869 (2006).' ln Saben, the Skagit
County Planning Department interpreted county code in a manner that disallowed Applicant Saben's
building permit, which Saben then administratively appealed. During the course of the
administrative appeal, Saben and the County entered a settlement agreement, under which the
Sabens would receive their permit. The County Board of Commissioners thereafter refused to honor
the settlement agreement, citing various policy considerations such as protecting working forests
and the like. Saben sued for damages under RCW 64.40 and 42 USC $ 1983, prevailing in superior
court, which was upheld by the Court of Appeals.s

ln analyzing the Saben decision, it is critically important to recognize that the court did not
rule against the County simply for "making a bad decision" or "changing its mind." Rather, damages

3 Specifically, the solid waste management plan in effect in the City of Sedro-Woolley disallows a private
transfer station, as made clear by the plain language of Resolution 706-04, which rejects and refuses to
adopt the very plan provisions on which Deluxe relies to support its application. See, Resolution No. 706-
04 dated November 23,2004, attached as Exhibit A ("The Skagit County Board of Commissioners have
fon¡varded a revised draft of the Skagit County Comprehensive Solid Waste Management Plan to the Cities
for adoption which provides for the permitting [ofl multiple competing private transfer stations...The City of
Sedro-Woolley hereby declines to adopt the "Final Draft" Skagit County Comprehensive Solid Waste
Management Plan dated September 2004..."). The 1994 Comprehensive Solid Waste Management Plan,
which allows only the Ovenell transfer station, is still in effect within the City of Sedro-Woolley. This is not
something reasonably in dispute.
' lf there is a lack of room for two opinions, it is only because the Deluxe position is obviously wrong.
Resolution 706-04 makes clear that the City rejected the exact plan provisions that would have allowed
private transfer stations, notwithstanding the legally implausible explanation that the plan revisions
somehow nevertheless adooted themselves.
3 lt is also important to remember that a party successfully asserting entitlement to damages under RCW
64.40 still carries the burden of proving damages that are proximately caused by the action at issue, in
accordance with applicable law governing damages. The Sabens intitially claimed just short of $500,000 in
damages. The author of this memorandum handled the damages portion of the Saben litigation
subsequent to the December 2006 appellate court decision on the issue of entitlement, settling the
litigation for approximately $80,000 in damages after several rounds of discovery questioning the extent of
the Sabens' alleged damages.
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were assessed against the County because the Court found that the Board of Commissioners
willfully refused to honor a binding settlement agreement between the County and the Sabens:

The county reasonably interpreted its own ordinances. Then it reversed itself,
reversed again, and yet again. lt arrived at its final interpretation after the settlement
agreement, after hiring outside counsel, and fully three months after the Sabens
withdrew their appeal and complied with the Planning and Permit Centeds
conditions. There was nothing illegal about the interpretation the county
adopted when it made its agreement with the Sabens. Whatever public policy
the county's interpretive uncertainties may express, it cannot trump the county's
obligation to honor its settlement with the Sabens.

136 Wn. App. at 877. And as the bolded text above reflects, the Saöen court made clear that the
County was on solid legal ground when it reversed its earlier position during an administrative
appeal in light of new information, and then settled on that basis. That is identical to what the
County now proposes the City do. The Gounty's liability arose when the County arbitrarily refused to
honor its settlement agreement with the Sabens, and not before.

ln our view, the City would be perfectly within the scope of its authority in accepting the
settlement proposed by the County, and the City would therefore have no liability to Deluxe.

2. Federal Law lssues.

Parties that hope to use federal law to recover damages arising from a local government
land use decision typically resort to 42 USC S 1983, which allows for recovery of damages where a

local governmental entity deprives a landowner of a federal right under color of state law. See,
Lutheran Day Care v. Snohomish County, 119 Wn.2d 91, 1 17 (1992). To state a cognizable claim
under S 1983, an aggrieved party must allege a violation of a federally-protected right, most typically
a violation of due process or equal protection. Claims arising under 42 USC S 1983 may be
asserted in either state or federal court. However, the Ninth Circuit (the federal circuit
encompassing the State of Washington) has barred S 1983 claims arising under theories of
substantive due process. Macri v. King County, 126F.2d 1125 (gth Cir. 1997). The Washington
Supreme Court, on the other hand, recognizes such claims, See, Mrssion Sprngs lnc. v. City of
Spokane,134 Wn.2d 947 (1998). Accordingly, $ 1983 claims in the State of Washington are usually
brought in state court.

ln our view, Deluxe's assertion of non-specific "federal claims" seems more an effort to
terrorize Sedro-Woolley officials with the unfamiliar specter of federal court litigation than any
legitimate attempt to discuss the City's exposure, something perhaps best reflected by the complete
absence of any legal authority or analysis in Deluxe's recent email threatening the City. See, Exh.
C. ln reality, the standards for asserting a constitutional claim under federal law are even more
onerous than the "arbitrary and capricious" standard for challenging administrative actions under
state law (as discussed in the preceding section covering RCW 64.40). See, e.9., Sy/vra Dev. Corp.
v. Calvert County,48 F.3d 810, 829 n.7 (4th Cir. 1995):

[T]o conclude that every agency decision reversed as "arbitrary and capricious"
under state or federal administrative law rises to the level of a constitutional claim
would distort the substantive due process doctrine. As the courts have consistently
recognized, the inquiry into "arbitrariness" under the Due Process Clause is

completely distinct from and far narrower than the inquiry into "arbitrariness" under
state or federal administrative law ... While administrative law focuses on whether
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an agency's decision was supported by record evidence and abided by statutory
criteria, substantive due pro^cess inquiries into the conceivable outer limits of
leg itimate government power.'

This helps explain why most cases seeking damages for land use decisions are resolved under
RCW 64.40, as opposed to federal law. Moreover, even if there were a reason to pursue a cause of
action in federal coud, the effìciency of federal courts means that the cost to the City's insurer of
defending against a damages claim by Deluxe in federal court would not necessarily be any higher
than state court litigation.

Although the complete absence of legal authority or analysis in Deluxe's August 5 email
makes it difficult to directly analyze the issues, it is our view that Deluxe would be unable to
successfully assert any "federal claims" against the City if the City were to settle with the County and
Janicki as has been proposed.

3. Gonclusion.

City staff seems to have reasonably relied on information from Deluxe and its consultants
concerning the applicable solid waste management plan, concluding on that basis that the City's
plan allows the Deluxe proposal. Upon further analysis, that information was incomplete at best:
the City's solid waste management plan presently in effect simply does not allow the Deluxe
proposal. lt does not appear that City planning staff or the Hearing Examiner performed a detailed
legal analysis of this issue. The County and Janicki propose to settle the litigation with the City on
the basis of this issue, which cannot be considered arbitrary and capricious. lt is our view that the
City would have little exposure to Deluxe for damages under state or federal law if the settlement is
accepted. While it seems unlikely that a settlement involving Deluxe can be reached, Skagit County
will intervene in defense of the settlement in the event that Deluxe does challenge the settlement as
arbitrary and capricious. This would be an outcome far preferable in our view to many more months
(if not years) of expense and acrimony in the community over this issue.

6 Footnotes omitted.
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August 4,2008

Robert Carmichael
Zender Thurston P.S,
1700 D Street
Bellingham, WA98227

RE: Janicki v. Sedro-Woolley et al, Skagit Gty Cause No. 08-2-01130.8

Dear Mr. Carmichael:

We write to propose settlement of this matter. ln this letter, we discuss several of the County's
main objectives, and what we understand to be the City's key interests. Our settlement proposal follows
thereafter,

This settlement discussion is between the City and the County, Although we do not speak for the
Appellant, it is our understanding that Mrs. Janicki would likely find the general terms we now propose to
be acceptable as a basis for settlement and withdrawal of the LUPA petition.
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1. Skagit Countv's lnterests.

The county and eight other jurisdictions (including Sedro-Woolley) are paúies to an interlocal
agreement that establishes a process for creating and modifying a joint Comprehensive Solid Waste
Management Plan (CSWMP) pursuant to RCW 70.95, Historically, the CSWMP has envisioned a single
county-owned transfer station. ln 2004, two county commissioners sought to revise the CSWMP to allow
private transfer stations, After several cities (including Sedro-Woolley) rejected this effort, the County
embarked on a lengthy and expensive process to establish a regional governance board that would afford
the cities direct voting authority over major solid waste decisions, including future revisions to the CSWMP.

Solid waste has been a highly controversial issue in Skagit County for many years, spawning much
acrimony and litigation. While the County expresses no preference for private over public solutions going
forward, we firmly believe a comprehensive and coordinated regional approach to solid waste
management will best serve all jurisdictions. With that in mind, Skagit County's principal objective is to
ensure that all decisions about a regional solid waste system going forward will be made through the
Governance Board.

Another consideration is the likelihood of continued acrimony in our community over the Deluxe
project. Even assuming the City prevails in this LUPA appeal and Deluxe obtains a building permit from
the City that is not itself appealed by a citizen group through another LUPA action (both of which are
subject to substantial doubt), we believe there will necessarily be continued legal disputes and acrimony
involving the City and County given that Deluxe will have no right to operate and generate revenue without
various County approvals. The County seeks to avoid such a future.

Skagit County serves the entire community, urban and rural alike. The City has sought County
approval of funding for infrastructure to accommodate the Deluxe proposal, With these things in mind,
Skagit County has grave concerns about the location of the proposed Deluxe facility. Among other things,
Skagit County is concerned about the ovenruhelming opposition to the Deluxe proposal; its location
adjacent to one of our community's high schools, a residential neighborhood and the Skagit River's
floodway; the significant transportation issues seemingly left unanswered by the MDNS; and the impact of
the proposal on our ability to structure a comprehensive solid waste plan together with our city partners.l

2, Citv of Sedro-Woollev's lnterests.

While the County does not presume to comprehend all City interests, we are operating on an
understanding that the City's interests in this matter are generally as follows, based on statements by City
officials to the effect that:

. The City is neutral and impartial as to the Deluxe proposal, and the City is simply
processing a building permit as a regulatory agency;

. The City is concerned that legal costs.continue to mount as the City defends the
Deluxe permit utilizing outside legal counsel;

. The City is concerned that withdrawing the Deluxe MDNS in settlement of the
Janicki LUPA appeal could expose the City to a claim for damages by Deluxe, or, at
minimum, require the City continue paying outside counsel to defend against
Deluxe,

Please advise if our understanding of the City's interests is inaccurate, ln furtherance of our efforts to amicably
resolve this dispute, if there are any other City concerns or interests that are not identified above, it would be
usefulforthe City to express them in a response letier.

t As an additional consideration, the Prosecuting Attorney is legally obligated to help "remedy inadequacies or
injustice in substantive or procedural law" within his jurisdiction. RCW 36.70C.020(13).

FAMILY SUPPORT LOCATION IMORMATION:
PO BoX 1226, I2O4 CLEVETAND S.IÎrgr,
MoUNT VERNoN. Wr'.982.13
PH: (360) 336-9461 FAX: (360) 336-9393

CTVIL LocATIoN INFoRMATION:

SKACIT CoUI.¡TY CoIIRTHoUSE
CoURTHoUSE RooM 302
PH: (360) 336-%ó0 FAX: (360) 336-9497
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3. Settlement Proposal.

Taking into full account the City and County interests discussed above, we propose to globally resolve
and settle this dispute on the following terms and conditions:

. City, County and Janicki stipulate that the Solid Waste Management Plan disallows
the Deluxe proposal, and on that basis the City withdraws the Deluxe MDNS;

r Janickiwithdraws its LUPA petition;

. City agrees that the location of any solid waste handling facilities will be decided by
the Governance Board until the expiry of the lnterlocal Agreement in 2013;2

¡ ln the event Deluxe pursues action against the City to challenge the settlement,
Skagit County agrees to intervene in defense of the setflement;3

lf the Gity is amenable to settlement on the foregoing general terms and conditions, please indicate by your
countersignature below, after which we will proceed with drafting a definitive settlement agreement. This
proposal will expire at 4:00 p.m., August 7, 2008 if not prior accàpted by the City's countersignature below
and return delivery to the undersigned, We look forward to putting this dispute behind us, and moving forward
with the City of Sedro-Woolley in genuine partnership on solid waste and other issues.

William Honea
ACCEPTED

Robert Carmichael
Attorney for City of Sedro-Woolley

'We would likely define this in a definitive agreement as any facilities that are not exempt from a Solid Waste Handling
Permit under Skagit County Code 12.16.
' lt is Skagit County's view that the City would have no financial liability to Deluxe if this matter is settled on the terms
proposed in this letter, Deluxe has no legally enforceable economic expectation that the City will issue a building
permit. Deluxe's rights are vested by virtue of its complete application dated December 17,2007, but this only means
that Deluxe has a justified economic expectation the application will be processed according to the rules then in effect.
This litigation involves a challenge to a City administrative decision, which may be modified prior to permit issuance so
long as it is done on a basis that is not arbitrary and capricious. With that in mind, it is fully within the City's discretion
to determine, on the basis of new information proVided by litigants and the Court's recent ruling against the City, that
the Deluxe proposal is in fact inconsistent with the solid waste management plan in effect in Sedro-Woolley, and a
settlement is in the City's interests. Put another way, the City would have no more liability to Deluxe by settling than it
would if the Court determines that Janicki and the County should prevail. Accordingly, the County's proposed
settlement is intended to (a) help the City avoid the high litigation costs that going forward with the litigation will involve;
(b) put an end to this unfortunate and acrimonious dispute; and (c) allow regional solid waste planning to proceed
through the Governance Board in accordance with our interlocal agreement. lt is difficult to imagine a better
settlement for the City.

FAIYflLY SUPPORT LOCATION INFORMAT'ION:
PO BOX 1226, 1204 CLEVELAND STREET,

MOI.'NT VERNON, W A 982'13
PH: (360) 336-9461 FAX: (360) 336-9393

CryIL LocAuoN INFoRMATToN :

SKAcn. Cou.¡TY CoTJRTHoUSE

COURTHOUSE ROOI\,f 302
PH: (360) 336-9460 FAX: (360) 336-9497

Very Truly Yours,
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Ëron Berg

From: Phil Serka [pserka@adeìstein,com]

Sent: Tuesday, August 05,2008 4:03 PM

To: Eron Berg

Gc: Larry Mccarter; Steve Snell

Subject: Re Settlment offer

Dear Mr Berg, I hereby request a copy of the purBorted settlement offer from Skagit County and related
correspondence not given to Delux but that if irnplemented would seriously impact the constitutional and

due process rights of Delux . Apparently this purported offer was gíven to the Skagit Valley Herald . No

agreement can be implemented without Delux being a party . My cursory review of the offer without rev¡ewing
the actual letter,is that if ít were implemented, that Delux would have a claim against Sedro Wooley for
significant damages including potential federal claims, However I arn confident that Sedro Wooley understands

that decisions on this project ât this point have been objective , have been appealed and affirmed. Ihese
decisions can not be reconsidered simply because of the application of political pressure but are best left to
be clecided by the Superior Court. Phil Serka

81s12008
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Prepared for:

Deluxe Recycling & Disposal
4916 LaBounty place
Ferndale, WA 98248

November 29,2007
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g. Do you know whether applications are pending for governmental approvals of other

proiosals directly affectíng the property covered by your proposal? lf yes, explain'

The appticanf is currently working with Skagit County to be included as part of the

County's com management'

r" liäîiin- û6/tL{!t^/ø0 '
10. List any gove t will be needed for your proposal, if

known,
Site Plan/Landscaping Review -City of Sedro-Woolley
Grading Permit-City of Sedro'Woolley
Building P ermit-City of Sedro-Woolley
Variance to allow building to exceed 35 feet in height-Sedro-Woolley
Stormwater General Permit for Construction and lndustrial Uses-Dep aftment of Ecology

So/ld Waste Handting Permit-Skagit County Health Department & Depaftment of

Ecology
Sife Desrgn ation and Sysfem Operator's Agreement-skagit Cou.nty (it 

-should 
be noted

that this pelmit only apþt¡es to solid wasteirom Skagit County all out of County wasfe is

not subject fo fhese Permits).

11. Give brief, complete description of your proposal, including the proposed uses and

the size of the project and site. There are several questions later in this checklist

that ask you to àestribe certain aspects of your proposal, You do not need to repeat

those answers on this Page.
The proposal is for the construction and c

facility. The facility would be located on a
Lumber" sawmill site. lt would process, r'

Skagit County and other areas in no¡thwe
construction debrÌs (wood, asphalt, conc
woutd include a free self service drop off area for recyclables,

The propo a new 150', by processing facility

and betow ln addition, th would be used for

offÌce and es and a scale d' Other activities

on the site would inctude an area for self service recycting and storage of ineft materials

such as wood, concrete and metals.

The processing facility woutd be closed on three sides with the fourth side (soufheast

side) open to áttow garbage trucks to unload. The bpilding would include an automated

conveyor to sorf recictabtã materials from other so/¡d wasfe. Recyclables, such as p/asfic,

cardboard, mixed pâper, wood, sheeú rock, metals, concrete and asphalt roofíng would be

sorted into various'hotding units using a combination of mechanical technology and

humans. As the units filt uþ, the materÌals would be bated for sale to a recycling center or

end user for recycling into useable products. Some recyclabte materials would be further

processed on sife fõr direct resale'. This woutd be primarity wood products and limited
'construction/demotition 

debris. The wood debris would be ground roughly once a month

and the resulting "hog fLtel" sold from the site. The list of recyclable materials would

expand or sh¿ni base"d on fluctuatlons in the materials markets and technology available

to further process the materials'

The remaining sotid waste would be compacted into individual waste units, The waste

units would be setf contaíned covered units that would be transported to approved landfills

by semi-truck as they are filted. The processing facility would be swept daily' The use of

November 29,2007



6. ENERGYAND NATURAL RESOURCES

a, What kinds of energy (electric, natural gas, oil,
wood stove, solar) will be used to meet the
completed project's energy needs? Describe
whether it will be used for heating, manufacturing,
etc.

ln the sho¡f-term, energy sources such as fuel and
electricity would be required for construction of the
proposed Ìmprovements. ln the long-term, electrical
energy would be consumed for lighting and operation
of the materials processing and composting facilities.
The heavy equipment operated at the facility wÌll use
díesel fuel. Offices would require electricity and heat.

b. Would your project affect the potential use of solar
energy by adjacent properties? lf so, generally
describe.

The project would not affect the potential use of solar
energy by adjacent projects.

c. What kinds of energy conservation features are
included in the plans of this proposal? List other
proposed measures to reduce or control energy
impacts, if any:

None are proposed. i

7. ENVIRONMENTAL HEALTH

a. Are there any environmental health hazards,
including exposure to toxic chemicals, risk of fire
and explosion, spill, or hazardous waste, that
could occur as a result of this proposal? lf so,
describe,

The project will result in a reduction in environmental
health hazards through the provision of continued safe
handling of community solid wasfe that meets the
need for solid waste facility seryices requÌred by the
growth projected for the area. ln addition, removing
recyclable materials from the wasfe stream reduces
the area required for landfills and reduces the impacts
assoclafed with those facilities.

Some potential exrsfs for spills of fuel or automotive
fluids from vehicles and equipment. If a spill occurs,
the spillwould immediately be contained and cleaned-
up. The proposed facility will not manage hazardous,
or dangerous wasfes. However, the potential exists for
toxic chemicals or hazardous wasfes to be illegally
brought to the facility or small quantities may be

p

November 29,2007



h. Has any part of the site been classified as an
"environmentally sensitive" area? lf so, specify.

No portion of the srTe has been identífied as
e nv iro n m ental ly se n sitive.

Approximately how many people would reside or
work in the completed project?

The facility will employ between 20 & 25 employees.

Approximately how many people would the
completed project displace?

There is a potential for this facility to cause a
reduction in staff levels at the current Skagit County
Transfer Sfafion but there would be a net increase of
employees doing very similar work.

Proposed measures to avoid or reduce
displacement impacts, if any:

Displaced County employees could apply for
positions at this facility and because of theír
experience could be excellent employees.

Proposed measures to ensure the proposal is
compatible with existing and projected land uses
and plans, if any:

The proposal is a permitted use in an indu,
(.. ¡ , / 

"-il.HousrNG > þt,tt n)r î(//¿
Approximately how many units would be
if any? lndicate whether high, middle, or low-
incorne housing.

The proposal includes no housing.

Approximately how many units, if any, would be
eliminated? lndibate whether high, middle, or low-
income housing.

No housing would be eliminated.

Proposed measures to reduce or control housing
impacts, if any:

None are proposed or necessary.

I

J

k.

t.

L

a.

b.

November 29, 2007



e. Will the project use (or occur in the immediate
vicinity of) water, rail, or air transportation? lf so,
generally describe.

The project is in the immediate vicÌnity of rail
transportation. There are no existing plans to use
rail as a means of transport but its use in the future
cannot be ruled out.

f. How many vehicular trips per day would be
generated by the completed project? lf known,
indicate when peak volumes would occur.

A traffic study was prepared by Giþson Traffic
Consultants. That study indicates that the project will
generate 348 average daily trips with 45 am peak
trips (35 in and 10 out) and 49 pm peak trips (12.in
and 37 out). ¿

The facility would be open from 7:30 am to 5:30 pm
seyen days a week.

g. Proposed measures to reduce or control
transpoftation impacts, if any:

The proposal would be subject to paying impact fees
to the City of Sedro-Woolley.

15. PUBLIC SERVICES

Would the project result in an increased need for
public services (for example: fire protection, police
protection, health care, schoofs, other)? lf so,
generally describe.
All new projects require some level of public
seryices. Security will be provided on-site and will be
aided by the proposed landscaping and fencing. The
facÌlity will enforce a secured/covered load policy to
rcduce litter from incoming /oads. The demands for
police seryices should be minimal.

The facility should not require fire protection seryices
different from any industríal facility. The facility will
train on-site personnelto handle any hazardous sp//s
and hot loads delivered to the facility.

Proposed measures to reduce or control direct
impacts on public services, if any.

The current County transfer station is near or at its
load out capacity for the current hours of operation,
Significant improvements would be required to
increase its capacity or an extension of the operating
hours would be necessary. This proposal will relieve

a.

b.

tì, November 29, 2007



the capacity problems at the Coun
The proposed proiecf has the
recycling a significant portion of I
which is a high priority for solid w
in Skagit County and the sfafe of W

I6. UT¡LITIES

a. Underline utilities currently available at the site:
electricity, natural gâs, water, refuse service,
telephone, sanitary sewer, septic system, other.

All utilitÌes are currently available to the site.

b. Describe the utilities that are proposed for the
project, the utility providing the service, and the
general construction activities on the site or in the
immediate vicinity which might be needed.

As part of the construction of the proiect, utilities will
be extended to serve specific needs of the new
processrng facility.

C. SIGNATURE

The above answers are true and complete to the best of my
knowledge. I understand that the lead agency is relying on them
to make its decision.

Signature:

Marianne Manville-Ailles, AICP
Senior Planner

Date Submitted: November 29, 2007

20 November 29.2007



PETER BRO\YNIN G, ¡nncïon
HOÌVARD LEIBRAND. HËALTH OFFICER

700 souTH sEcoND STREET #301, MOIJNT VË,RNON, V/A 98271, TEL (360) 336-9380 t-Ax (360) 336-9401

January 30, 2008

John Colemen
City of Sedro Woolley Planning Department
720 Murdock Street
Sedro Woolley, WA 98284

Re: Deluxe Recycling and Disposal, application and SEPA comment period.
File #BP-111-07

The Skagit County Pubtic Heafth Department requests to be included as a party
of record for the above mentìoned Deluxe Recyciing and Disposal proposalfor a
solid waste facility. The Skagit County Public Health Depafiment is responsible
for the regulatÍon and perrnitting of all solid waste facility permits in Skagit
eounty" Additional application information and review wili be required according
to Chapter 173-350 WAC So/rd Waste Handlítrg Sfandards. We have reviewed
the checklist and have the following general comnnents:

1. How does the City of Sedro Woolley Cornprehensive Management Plan
address the siting of essential public facilities such as the proposed solid
waste transfer station?

How does the proposalcomply with the City of Sedro Woolley ,

Comprehensíve Management Plan?

How does the proposal comply with the Skagit County Comprehensive
Management Plan including:

a. the capital facilities and essentiat public facilities,
b, the Sotid Waste Management Plan, and
c, the collection of household hazardous waste?

The proposal should undergo third parly prograrnmatic review and analysis to
determine how the proposalmight impact the solid waste system in skagit
County.

The proposal needs to discuss potential impacts and mitigations for portions
of the proposed facility which appear to be located within the 100 year flood
plain. These include:

. The stormwater pond,

. An area of the facility proposed for handling and storage of wood wastes
and lneÉ wastes, and

2.

.t.

4"

5



. The southern portion of the rnain transfer station building, including a
below grade compactor.

6. Drainage which has potential contamination from the handling and storage of
solid waste must be routed to the sanitary sewer for treatment. This includes
the following areas:

. where solid waste is loaded and unloaded,

" where solid waste is stored and sorted, and
n arìV areas where solid waste can be transported or tracked by vehicles or

other equipment.

7. The stormweter pond should only receive runoff that does not have the
potential to come in contact with solíd waste or leachate from solid waste.
Drainage plans for the project should reflect these requirements.

Given the likely and significant adverse impacts that this proposal invokes, we
believe that the City rnust require an environmental impact statement (ElS)
consistent with state law. Thank you for csnsidering these comnrents.

Sincerely,

Environmental Health Specialist

/'"i,^ , ,1"1n---, ,-,{-. ¿t, t.- }- \.., vQ;' --) ( L'*"L'//

Gorinne Story
Environmental Health Supervisor

Britt
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Eron Berg

From: Eron Berg

Sent: Tuesday, March 1 1,2008 4:50 PM

To: Mike Anderson

Subject: FW: Gounty is weak and wrong:

From : Larry Mccarter fma Ílto ; rdslarry@m ac.com ]
Sentr Tuesday, March 11,2008 12:58 PM

Tor Eron Berg
Subject: County is weak and wrong:

/oøsrß6 I'tt'Òt /ctrFl-ntW¡¡øf

Your city may have protested the fìnal draft but it did not opt out. You have not created your own plan

(which you would have had to have done). And not once has the county said this before. We are
täunchiñg a full accounting audit by Moss Adams starting today. They are getting the phone call as I

type...

RGW 70.95.080

County comprehensive solid waste management plan - Joint plans -
Duties of cities.

Each county within the state, in cooperation with the various cities located within such county, shall
prepare a coordinated, comprehensive solid waste management plan. Such plan may cover two or
more counties.

Each city shall:

(1) Prepare and deliverto the county auditorof the county in which it is located its plan for its own

solid waste management for integration into the comprehensive county plan; or

(2) Enter into an agreement with the county pursuant to which the city shall participate in preparing

a joint city-county plan for solid waste management; or

(3) Authorize the county to prepare a plan for the city's solid waste management for inclusion in the

comprehensive county plan,

Two or more citÍes may prepare a plan for inclusion in the county plan. With prior notification of its
home county of its intent, a city in one county may enter into an agreement with a city in an adjoining
county, orwith an adjoining county, orboth, to prepare a joint plan forsolid waste management to

become part of the comprehensive plan of both counties.

After consultation with representatives of the citÍes and counties, the department shall establish a

schedule for the development of the comprehensive plans for solid waste management. ln preparing

such a schedule, the department shall take into account the probable cost of such p[ans to the cities
and counties,

Local governments shall not be required to include a hazardous waste element Ín their solid waste
management plans.

s1912008



SKAGIT COUNTY
PUBLIC WORKS DEPARTMENT

1800 Continental Place, Mount Vemon, WA 98273-5625
(360) 336-9400 FAX (3ó0) 336-9478

March 1 1, 2008

Steve Snell
Deluxe Recycling and Disposal LLC
% Michael B. Galletch, esq.
2200 Sixth Avenue, Suite 888
Seattle, WA 98121

Larry McCarter, Registered Agent
Deluxe Recycling and Disposal LLC
491ô Labounty Place
Ferndale, WA 98248

Dear Mr. Snelland Mr. McCarter:

We have your correspondence dated Febru ary 25,2008, resubmítting your August 2OO7
application for an interim site designation and System / Operator Agreement. We also have
your letter dated March 10, 2008 discussing the County's proposed moratorium. We respond
to both.

As an initial matter, we need to respond to the statements in your March 10, 2008 letter
that the County allegedly "made promises to Deluxe". As the County's responsible official for
solid waste applications, I can say unequivocally that we have never promised Deluxe anything.

It is our understanding that SCC 12.18.020(4) applies to your application. SCC
12.18.020(4) provides that applications can be accepted and processed only after completion of
"initial planning review'' as well as the "SEPA review process." Sedro-Woolley has land use
SEPA jurisdiction, Although the City issued a MDNS last Friday, as discussed in our prior
correspondence the SEPA review process is not yet complete because the public's right to
participate in the SEPA review process has not yet elapsed under Sedro-Woolley Municipal
Code. See, SMC 2.88.170.8.

While the moratorium passed today by the Board of Skagit County Commissioners is not
aimed specifically at your proposal, it clearly applies to your application. The moratorium is only
nine months, which the Board determined to be a reasonable period to address the issues
necessitating the moratorium. As was discussed today, we are scheduling a post-enactment
hearing so the Board can take public testimony on this issue. We will advíse as to the hearing's
date and time in the near future.

More importantly, aside from the moratorium, our initial research indicates that Deluxe's
proposal is fatally flawed. Deluxe claims the right to a System/Operator Agreement ("S/OA')for
a facility within the jurisdictional limits of Sedro-Woolley, polnting to the version of the County
Comprehensive Solid Waste Management Plan ("CSWMP") as amended in 2004. Specifically,
you point to CSWMP 7.2.3, which allows the County to consider contracting for private transfer
stations in addition to the County-owned transfer station,

Committed to Community Service in Transportation, Surface Water Management and Solid Waste



Page Two
March 1'1, 2008
Letter: Steve Snell and Larry McCarter

However, the County's solid waste management plan only applies to the cities when
they have affirmatively adopted and ratified it. See, RCW 70.95.080. Sedro-Woolley not only
failed to adopt the CSWMP as amended in 2004 (under which the rights you claim arise), but
has affirmatively rejected it.

On November 23, 2004, the City of Sedro-Woolley passed Resolution 706-04, 'A
Resolution of the City of Sedro-Woolley Declining to Adopt the Skagit County Solid Waste
Management Plan as Presented." At the tíme, it was Sedro-Woolley's position that the 2004
amendments were a breach of the multi-jurisdictional solid waste interlocal agreement. We
include a copy of the relevant page of the minutes from the November 23,2004 Sedro-Woolley
City Council meeting.

Because the CSWMP (as amended in 2OO4l. is inapplicable within the City of Sedro-
Woolley's jurisdictional limits, the County is unable to process an application and grant a
contract under the CSWMP as amended in 2004 for the alternate transfer station you propose in
Sedro-Woolley.

ldentifying these kinds of planning-related problems is part of the reason that "initial
planning review" and "SEPA review" must be completed before a site designation application
can be processed by this office. With that in mind, we are surprised that the City of Sedro-
Woolley failed to inform Deluxe or the County of its Resolution 706-04 (rejecting the County's
2004 CSWMP) during the Gity's initial planning and SEPA review of the Deluxe proposal. Note
Resolution 706-04 specifically makes a finding that through the term of the lnterlocal, it is in the
best interest of Sedro-Woolley and its residents to maintain a single County-operated solid
waste transfer station. ln your March 10, 2008 letter, you claim that Deluxe has committed
"tremendous resources" to its Sedro-Woolley proposal and will suffer "tremendous damages"
unless granted a contract and site designation by the County; but if Deluxe believes it has
frustrated economic expectations and business losses because it cannot operate a transfer
station in the jurisdictional limits of Sedro-Woolley, it would appear that the City of Sedro-
Woolley, not the County, is the appropriate place to seek redress,

ln light of the foregoing, we are unable to review, process or grant a site designation and
System/Operator Agreement for Deluxe's proposed site in Sedro-Woolley. ln the interim, we
anticipate that the cities, towns and the County will work together under a governance structure
to plan for a sensible long-range solid waste future. Privatization poses intriguing possibilities,
and it is our sincere hope that Deluxe will proactively participate in our community's discussion
of these issues during the moratorium.

Sincerely,

Director / County Engineer

JEv/jjj
Enclosure: City of Sedro-Woolley Minutes 11123104

Resolution No.706-04
Cc: Board of Skagit County Commissioners

Gary Rowe, County Administrator
Will Honea, Chief Civil Deputy


