
1

2

3

4

5

6

1

8

q

10

11

L2

13

I4

15

76

I1

18

I9

20

2t

22

24

25

26

21

28

The Hon. Ronald Castleberry
'1:00 p.m. September 9, 2008

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SKAGIT

ANNIE JANICKI,

Petitioner,

V.

CITY OF SEDRO-WOOLLEY, a municipal
corporation; DELUXE RECYCLING AND
DISPOSAL LLC, a Washington limited
liability company; and FIRE RIDGE LLC,
an Oregon limited liability company,

Respondents,

No. 08-2-01 130-8

DECLARATION OF WILL HONEA
SKAGIT COUNTY DEPUTY
PROSECUTING ATTORNEY

V.

SKAGIT COUNTY, a political subdivision
of the State of Washington,

lntervenor.

l, the undersigned declarant, make this statement on the basis of facts within the

scope of my first hand knowledge to which I am competent to testify.

SKAGIT COUNTY PROSECUTING ATTORNEY
605 S. 3RD ST. -- Courthouse Annex

Mount Vernon, WA 98273
Phone: (360) 336-9460
Fax: (360) 336-9497

DECLARATION OF WILL HONEA - 1 -
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1. I am the Chief Civil Deputy Prosecuting Attorney for Skagit County, a

position I have held since January 1, 2007. I represent Skagit County in the above-

captioned action.

2. This action was originally filed by Petitioner in Skagit County Superior

Court. Because all Skagit County judges recused themselves, this matter has been

assigned to Judge Ronald Castleberry, Snohomish County Superior Court Department 2.

3. On August 21, 2008, the Prosecuting Attorney learned that material

evidence was apparently removed from the administrative record by the Sedro-Woolley

City Attorney during the administrative proceedings below, through information provided

under the auspices of RCW 42.41, the Washington Local Government Whistleblower

Protection Act. See, Declaration of Leo Jacobs, Sedro-Woolley Solid Waste Division

Manager, attached hereto as Exhibit 1. The Jacobs February 5, 2008 SEPA comment

letter is attached as Exhibit A to the Jacobs Declaration.

4. The Jacobs February 5, 2008 SEPA comment letter does not appear in the

Certified Copy of the Record transmitted by the City Attorney's office to the County, or

the Record lndex thereof. A copy of the Certified Record lndex is attached hereto as

Exhibit 3. We have also reviewed the Certified Copy of the Record filed today with the

Skagit County Superior Court Clerk, which does not contain the February 5, 2008 Jacobs

SEPA comment letter.

5. Various other City of Sedro-Woolley departments commented on the

Deluxe proposal. This includes a comment letter from the City's Wastewater Treatment

Plant staff, which commented the same day as the Solid Waste Division Manager, and

which bears an identical City date stamp indicating acceptance into the SEPA record.

SKAGIT COUNTY PROSECUTING ATTORNEY

605 S. 3RD ST. - Courthouse Annex
Mount Vernon, WA 98273
Phone: (360) 336-9460
Fax: (360) 336-9497

DECLARATION OF WILL HONEA - 2 -
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See, Exhibit 2 hereto. Other comment letters were not excised from the record, and

appear in the Record lndex that was transmitted by the City Attorney to this Court and

the other parties to this litigation. See, e.9., Certified Record lndex ltems 20,21, Exhibit

3 to this Declaration.

6. True and correct copies of the following documents are attached to this

declaration:

Exhibit 1 Declaration of Leo Jacobs, City of Sedro-Woolley
Solid Waste Manager dated August 25,2008
(and February 5, 2008 SEPA comment letter

attached as Exhibit A thereto),.

Selected SEPA comment letters from administrative
record below, prepared by City departments.

Certified Copy of the Record of the City of Sedro-
Woolley's Hearing Examiner Regarding the Appeal of
the SEPA Determination of the Deluxe Recycling and
Disposal Project.

Email chain between City Supervisor / City Attorney
Eron Berg and Deluxe principal dated October 26,
2007

Signed. on penalty of perjury under the laws of the State of Washington
this 2no day of September 2008, at Mount Vernon, Washington.

SKAGIT COUNTY PROSECUTING ATTORNEY
605 S. 3RD ST. - Courthouse Annex

Mount Vernon, WA 98273
Phone: (360) 336-9460
Fax: (360) 336-9497

Exhibit 2

Exhibit 3

Exhibit 4

Attorney for Skagit County

DECLARATION OF WILL HONEA . 3 -
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DECLARATION OF LEO JACOBS
CITY OF' SEDRO-\ryOOLLEY
SOLID WASTE DIVISION MANAGER

I, the undersigned declarant, make this statement on the basis of facts within the scope of

my first-hand knowledge as to matters to which I am competent to testifii.

1. I have been the Solid Waste Division Manager for the City of Sedro-Woolley

Solid Waste Division since 2000. In my position, I am responsible for managing the City of

Sedro-Woolley's solid waste programs and policies, including the City's Solid Waste

Management Plan under RCW 70.95. I also represent the City on a regional solid lvaste

advisory body, the Solid Waste Advisory Committee (SWAC), established under a regional

interlocal agreement with seven other cities and Skagit County. At times, I have served as the

SWAC Vice-President. Among other things, the SWAC is charged with recommending

updates, amendments and revisions to the joint regional Comprehensive Solid Waste

Managønent Plan established under RCW 70.95 ("CSWMP').

2. For the past two decades, the City of Sedro-Woolley has particþated jointly with

seven other cities and towns as well as Skagit County in collectively sending all municipal solid

DECLARATION OF LEO JACOBS- 1 SKAGIT COUNTY PROSECUTING ATTORNEY
605 S. 3RD ST. - Courthouse Annex

Mount Vernon. WA 98273
Phone: (360) 336-9460
Fax: (360) 336-9497
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waste to a single publicly-owned transfer facility, under a joint plan of operations pursuant to a

unifi ed, jointly-created CSWMP.

3. In 2004, Skagit County unilaterally attempted to change this joint anangement,

proposing revisions that would allow multiple private transfer stations throughout the County.

Because the unregulated flow of solid waste would undermine the region's ability to ensure an

adequate waste sheam to maintain publicly-owned infrastructure, the City of Sedro-Woolley and

the other cities in Skagit County vehemently rejected the County's proposed 2004 CSWMP

revisions. In particular, the City of Sedro-'Woolley rejected the proposed 2004 revisions to the

CSWMP by the Cify Council's passage of Resolution No. 706-04 on November 23,2004. The

City's rejection of the County's proposed 2004 CSWMP revisions 1eft the 1994 solid waste plan

in effect within the City of Sedro-Woo1ley, under which the City is required to deliver all of its

solid waste to the publicly-owned transfer station.

4. On Decembsr 17 ,2007, Deluxe Recycling and Disposal LLC submitted a permit

application to the City of Sedro-Woolley, As is my routine practice with proposals relevant to

my discipline, I commented on the proposal during the SEPA comment period on behalf of my

Departmmt, A copy of my February 5, 2008 comment letter regarding the Deluxe proposal is

att¿ched as ExhibitA.

5. I was highly concemed about the Deluxe proposal for a number of reasons, as

reflected by the following comments in particular in my SEPA comment letter attached hereto as

Exhibit A:

o I,s [the Deluxe proposal] consistent with the CrtV tofl Sedro-Woolley Solid Waste
Comprehensive Management PIan? The City of Sedro-Woolley did not accept the
Count[y's] 2004 plan and therefore vye may not be in compliance with the
Department of EcologA.

o This facility must do an environment impact statement.

6. On February 6, 2008,I submitted the Exhibit A comment letter to the City of

Sedro-Woolley Planning Department. The comment letter was accepted and stamped in, as

reflected by page 1 of Exhibit A, in the same manner as other comment letters submitted in the

SKAGIT COUNTY PROSECUTING ATTORNEY
605 S. 3RD ST. - Courthouse Annex

Mount Vemon, WA 98273
Phone: (360) 336-9460
Fax: (360) 336-9497
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SEPA rscord. It was my intention and belief that the comment letter attached as Exhibit A

would become part of the Deluxe SEPA record.

7. On or about February 8, 2008, City Supervisor / City Attorney Eron Berg called

rne to Cþ Hall to discuss the comment letter attached hereto as Exhibit A. Mr. Berg is the City

Attorney as well as the City Supervisor, i.e., the City's Chief Administrative Officer. Mr. Berg

handed the Exhibit A comment letter to me, which he had rsmoved from the Planning

DeparÍnent's SEPA file for the Deluxe proposal. Mr. Berg told me in no uncertain terms that I

lacked authority to submit the Exhibit A comment letter. Mr. Berg stated that the Exhibit A

comment letter was not to become part of the Deluxe SEPA record.

8. True and correct copies of the following documents are attached hereto:

ExhibitA SEPA Comment Letter by Sedro-Woolley Solid Waste
Division Manager Leo Jacobs dated February 5, 2008
regarding Deluxe Recycling and Disposal LLC proposal.

SIGNED on penalty of perjury under the laws of the State of
Washington this 25th day of Augusf 2008 at Mount Vernon,
Washington.

SKAGIT COUNTY PROSECUTI NG ATTORNEY
605 S. 3RD ST. - Courthouse Annex

Mount Vernon. WA 98273
Phone: (360) 336-9460
Fax: (360) 33ô-9497

DECLARATION OF LEO JACOBS- 3.



Crrv oF SEDRG\üoor.r¿v
Solful WastéD¡vigion

315 Sreding Strest
Sedro-Woollcy, WA 98284

Phoae (360) B5J.l8s4
Fot (360) 85J.9024

February 5,2008
INREPLY TO: SEP,{. BP-l i r-07

NAI\48 OF PROJECT: Deluxe Rccyclíng and Solid Wsste ÉIandling

ATIENTION: lvla¡ianne 1\fanvill-Ailles, Slcq git Suweyors and

SIIBJECT: CommeÍts m proposed site darelrymeut

1, The Solid Waste Division requires tlst dust control ond odor coatrol systems be
in place at thís ùcitËy forthe buitding ar¡dth€ reoycliqg yarrd.

2, A prcvailíng winds shrdy muct be done to detennine the path of a projected
hrz¿¡'dsus wastc spitl and or e radiatìon expo$ue. Especially with Sedro-lVoolley
High Scbool less than 500 feot a$/aJ¡.

3. A¡tEvacr¡atíon Pltn in case of ¿ ff¿.ardous wasfe spill and orR¡distion o(posrr€
must be donp for the esrtire r¡rea up to 1 mile in diameter this must be in place
bcfore accepting åûy waste or recyoling.

4. The below grade compastor eppearl to be with in the 100 year flood plain.
5, The retention pond appêars to be witåio the 10O year flood plain.
6. The Solid \trVaste Divíúoo requires thsrRadíation døectors be in placo at this

facility before accepting met€rial.
7. A hazsrdous w¿stç spill plan mr¡st b€ submined and approved befi¡re aoceptin$

uEst€ qrrec,ycling:
8. A radiation ÞrposrrePlan rrn¡st be submiued and approved before acceptiüg

wírste or rccYcling.
9, Deltxe must aomply withthe2004 SkåSit County Solid'TVaste Coruprehensive

Plan,
10. Del¡xe üust co4ly with Healtli Ðeparrnent Codes and regulations-
11. Delulre Eust comply with tlre Department ofEcolog¡r codes and regutations.
12. Is it oonsistent with ths City Sedro-Woolley Solid Waste Cornprehensive

Management Plao? The City of Sedro-Woolley did not accoptthe Couuties 200a
plan therefore we may rtot be in complia¡ce with täe Departorent of Ecology.

13. This åcility must do a¡ environmenfal ímpaøt stfibüeüt.
14. The åcílity does not comply with the Zoning codes Section 17 industrial zonod

land. This is not ari approv€d use Deluxe will need to appþ for a couditioæl use
peirnit before proceeding. Ihis ftcilíty rnay rcceive [Iszardous wasteûom Ðrop
offof Garbage.

EGEilV
FEg - 6 2008

Erùþil



15. Stcrage times for compacfed containers sh¿ll be no longer than 3 days, Thentftey
must be rcmoved from tle site.

16. Oil wster separatol and a fiazardous waste liquid waste storage tank how are they
going to prevent peeticidcs, herbicides and paint ûom eirtering the \ryIil'TP.
Deluxe must have a controlled sforsg€ tenk for all n¡n offinside and or¡tside tbe
building.

360-855-1884
Solid Waste Foreman
City of Sedro-Woolley
LJ
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Crrv or SBnno-WooLLEY

Wasteu,ater Treaünent Pialt
720 Murdock Street

Sedro-Woolley, WA 98284
Phone (360) 856-1100

Fax (360) 856-5269

Mennorandunn

Ðate:

To:

From:

Subject:

February 5, 2008

Iohn Coleman, Associate Flanner

Debbi e A-l I en, lVastewat er Treatment Sup ervisor

Deluxe Recycling and Solid Waste }landling Facility

lË fíÌ l---¡ rttl rE--vÞuìJl-!

FIB _ rj i¡.,q

t1tt
lt
U

Á(ttI pl
rl\JltY

The Sedro-Woolley Wastewater Treatment Plant staffwould like some assurance that toxic
chemicals wilf not be in the wash down water coming frorn the Deluxe Recycling and Disposal
Facility. Because Deluxe Reoycling is in close proximity to the Wastewater Treatment Flant, a

slug load of anything toxic could lcill beneficial bacteria in our process ærd cause a possible

violation of our State NPDES Fermit.

Classification of the Sedro-Woolley waste stream will need to be determined by laboratory
reports provided by Deluxe Recycling, Frior to that, tr will be requesting laboratory
documentation from the existing Deluxe Recycling facility located in Ferndale, Washington to
help us establish a base line. We look forward to working with Deluxe R.ecycling to assure a

clean waste stream fbr both our Citizens and Community.

¿Eltf!¡þü
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Ii\ TI{E SUPERIOR COURT OF'THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OX'SKAGIT

ANNIE JANICKI,

CITY OF SEDRO-V/OOLLEY, a municipal
corporation; DELUXE RECYCLING AND
DISPOSAL LLC, a Washington Limited
Liability Company; and FIRE RIDGE LLC, an
Oregon Lirnited Liability Comp any,

Respondents,

.(/

SKAGIT COIINTY, a political subdivision of
the State of Washington,

Intervenor.

CITY OF SEDRO-V/OOLLEY
CERTIFICATE OF CERTIFICATION

I, Patsy I(. Nelson, The undersigned City Clerk-Treasurer of the City of Sedro-Woolle¡
'Washington, 

(the "City"), Dg HEREBY CERTIFY:

That the attached copies of the following listed documents ale true and correct copies of
documents located in the Building, Planning & Engineering Deparbment files:

1. Notice of Appeal to Hearing Examiner, dated March 26,2008, from C.Thomas Moser
representing Alnie Janicki.

08-2-01 130-8

CERTIFIED COPY OF THE RECORD
OF THE CITY OF SEDRO-\YOOLLEY'S
HEARING EXAMINER REGARDING TH
APPEAL OF THE SEPA DETERMINA
OF THE DELUXE RECYCLD{G AND
DISPOSAL PROJECT

Office of the City Attorney
City of Sedro-Woolley

325 Metcalf Street
Sedlo-Woolley,WA 98284

(360\ 8s5-9922



Exhibit A: SEPA Notice of Threshold Determination Mitigated Determination of
Non-significance (MDNS), issued March 7,20oB; published March rz,z00B.
Exhibit B: Resolution 7 43-07 , dated May 24, 2007 ,

Exhibit C,' ResolutiottT06-04, dated November 23,2004.
2' Transmittal & Report Memorurdum (aka staff Reporl) for Bp*l Lr-07.

Exltibit l.' SEPA Notice of Tiueshold Detennination Mitigated Determination of
Non-si gnificance (MDNS), issued March 7, 2008 ; published March L2, 200g.
Exhibit.B.' Public cornments received during January 16,20oB - February 6,
2008 operi public conrment period.
Exhibit C.' ResolutionT43-07, dated May 23,2007.
Exhibit D.' Interlocal Cooperative Agreement between Skagit County and Cities
arrd Towns in Skagit County for Solid Waste Management, dated ily'ray 17,2004.
Exhibit E.' Mitigated Determination of Nonsignificarice (MDNS) for Skagit
county rnaterials processing facility sp eciai us e p ennit #pL04 -0 17 6,

3. Appellant's Response to Staff Report, dated April 25,2009.
Exhibit A: Excetpt û'otn Sedto-Woolley City Council meeting minutes of May
23,2007 .

Exhibit B: Excerpt (pages 1 - 16) û'om skagit county Board of county
Commissioner's meeting tlanscrìpt of May 22, year not noted.
Exhibit C; Memo to Sedro-Woolley City Council from Eron Berg, dated. April
23,2008, with attached draft resolution authorizing the Mayor tci sign the
interlocal agreement addressing solid waste governance and the adoption a¡d
amendmgnt of the comprehensive solid waste management pian.
Exhibit D; Arlicle from skagit valley Herald, dated october 20,2006.

4. Deluxe Recycling and Disposal LLC's Motion to Dismiss / and Response, dated May
1,2009.

5, Appellant's Response to Appiicant's Motion io Dismiss, unsigned & undated,
-recËiyf,d-May1-;2008-.-

6' The City of Sedlo-'Woolley's Response to Appellant's Response to Staff Report, dated.
May 2,2008.

7. SEPA Notice of Threshold Determination Mitigated Determination of Non-
significance (MDNS), Deluxe Recycling & Disposal ,LLC, issued March 7,200g;
published March 12, 2008.

8. SEPA Checklist for Deluxe Recycling Solid Waste Plocessing Facility, dated
Noveml: er 29, 2007 ; received by the City January 1 0, 200 8.

Attachrnent A: Letter from Department of Ecology dated April 5, 2007 making a
No Further Action Determination related to the MTCA for the subject site.

9' Tlaffrc hnpact Assessment prepared by Gibson TrafÍic Consultants, dated October 10,
2007.

10. Wetland, site reconnaissance prepared by Wetlands, Inc., dated Septernber 14,2007.
1 1, Stormwatel Detention and Treatment study/design prepared by Skagit Surveyors &

Engineers, dated September 6, 2007 .

12, Potential Environmental Conditions regarding soil samples prepared by Geotest,
dated July 9,2007.

13, Map folio of the site, proposed conditions, dated October 23,2007 .

14, corrmercial Building Permit Application packet, accepted DecRiffißro|ïrÆ$7*t o,o.y
City of Sedro-WooÌley

325 Metcalf Street
Sedro-Woolley, WA 98284

(360) 85s-9e22
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15. Notice of Application and SEPA Comment Period; published in Courier-Times on
.January 23,2008 (due to publishel's errorwas not published on January 16 as per
original request).

16. Deparlrnent of Ecology comments on MDNS, dated January 18, 2008.
17, Sedro-Woolley School District No, 101 comments on SEPA checklist, dated Janualy

29,2009.
18. Skagit County Public Health Department comments on application and SEPA, dated

January 30, 2008.
19. Slcagit County Public 'Works Department comments on application and SEPA, dated

January 30, 2008.
20, Sedro-Woolley Wastewater Treatment Plant staff conrments on waste stream, dated

Febnrary 5, 2008.
21. Sedro-Woolley Pubiic Wolks Department cornments on application and SEPA, dated

February 20,2008.
22. Skagit County Public Works Depaftment letter to Deluxe Recycling and Disposal

LLC regarding the MDNS, dated March 18, 2008.
23. Skagit County Public Health Department comments on SEPA, dated March26,2008.
24. Packet of public comment letters and e-mails, dated from May 2007 tfuough March

2008,
25. Packet of individual letters and signed petitions in opposition to the proposed solid

waste transfer facility at the subject site, dated frorn April to May, 2008.
26. Excerpts f,'orn Final Skagit County Comprehensive Solid Waste Management Plan

Update and Programmatic Environmental Impact Statement, April 1994,
27. Excerpr fi'om Skagit county Comprehensive Solid'waste Management Plan,

December 2005.
28. Copy of S edlo-Woolley Resolution No. 767-08, dated,\pril 23, 2008,
29. Copy of Interlocal Agreement for Comprehensive Solid Waste Disposal System,

dated July 9,1986.
30. Excerpt from Sedro-'Woolley City Council'rneeting minutes, dated November 23,

2004.
31. Skagit County Public 'Works Depaftment request to be a party of record, dated

January 30, 2008.
Skagit County Public Health Departrnent request to be a party of record, dated.
January 30, 2008.

32. Exceryt from Sedro-Woolley Zoring code, Chaptet 17,28.010 A & B, Use
Restrictions, Industrial (I) Zone.

33. Excerpt from Sedro-'Woolley Comprehensive Plan Capital Facilitjes Elemenf page 1

and page 50,

34, Excerpt from Sedro-Woolley Complehensive Plan Utilities Element, Goals and
Policies,

35. Memo frorn Eron Berg to City Council regarding oldinance to approve acquisition of
land fol extension of Jameson Street to SR 9, dated lanuary 9,2008.

36. Excerpt fi'orn Traffic Impact Assessment prepared by Gibson Traffic Consultants,
dated Octob er 70,2007 .

37, Resume' for Edward T. Koltonowski
qualifications.

of Gibson Traffic Consultants establishing

Office of the City Attorney
City of Sedro-Woolley

325 Metcalf Street
Sedro-Woolley, WA 98284

(360) 8ss-9e22



38, Findings, Conclusions and Decision of the Hearing Exarniner, dated May 22,2008.

IN WITNESS I,VHEREOF, I have hereunto set my hand and affixed tire official seal of
the City this 7tr' day of August, 2008.

City Clerk-Treasurer
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From:
Sent:
To:
Subject:

Eron Berg
Friday, October 26,2007 12:06 PM
'Steve Snell'
RE: FW:Sedro Valuation

Not the whole story -- I toLd t.hem that we would be worlcing v¡itn the new owner Eo move

forward and Ehat a potential owner who wanted to use it as-is would be a problem given our
road needs.

EB

---- -Orj-ginal Message-----
Fromr Stéve Snetrl lmaitto!steven-snelL@gmai]'coml
Sentr Friday, October 26, 20Oi LL:01- AM

Tor Eron Berg
Sub j ect : Re : FV'l: Sedro Valuation

Thanks Eron.

How did the condemnation conversation go? Their agent is saying that
the clty is not planning on movíng fowárd with it. I suspect f'm not getting the whole

6tory fiom Èhe agent as this was èonErary to my previous understanding'

Please advise,

Êest,
Steve

On

Hi Ero.n,

TÈ was nice meetÍng you at the Sedro Woolley sitse earlier Èhis week'
Weyerhaeuser will Èe asking #2,995,000 for the Sedro Site in íts Às-Is
Where-Is condítion.

ro/25/ O'7, Eron Berg <eberg@ci. sedro-wool1ey.wa'us> wroue:

Fromi Hebert, Tonya [maillo;Èonya.heberÈ@weyerhaeuser. com]

Sentr Thursday, october 25, 2OO'7 2:25 PM

To: Er:on Berg
Subject: Sedro Valuatíon

Thanks for meeting me and I look forward to speaking with you ín the
future. Tonya

Tonya M. Hebert, MCR, MBA

Weyerhaeuse Company Law Department
Real Estate Manager
253-924-2l-52 Phone
253-924-3L74 fax

10 EXHIBII


